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Dear Senator Scarr,

Re. Submission to Inquiry into Australia’s youth justice and incarceration system

The Alcohol, Tobacco and Other Drug Association ACT (ATODA) represents the alcohol and other drug (AOD) sector in
the ACT. Members include specialist alcohol and other drug treatment and harm reduction organisations, including
the peer-based organisation for people with lived experience of drug use in the ACT; distinguished drug experts with
knowledge of the criminal justice system and population health; and allied sectors.

Underpinning ATODA’s work is a commitment to health equity, the social and cultural determinants of health, and
the values of collaboration, participation, diversity, human rights, social justice and reconciliation between Aboriginal
and Torres Strait Islander people and other Australians. ATODA’s purpose is to lead and influence positive outcomes
in policy, practice and research, as the peak body for the alcohol, tobacco and other drug sector in the ACT. These
outcomes flow from initiatives in prevention, early intervention, harm reduction, treatment, peer services, and
continuing care.

ATODA welcomes the Inquiry into Australia’s youth justice and incarceration system inquiry and its Terms of
Reference. The Inquiry presents an opportunity for ATODA to discuss how use of alcohol and other drugs (AOD)
impacts on and interacts with youth custodial settings. Appropriate consideration of the prevention and treatment of
young people using alcohol and drugs is important to mitigate potential contact with the legal system at a young age.
The submission will further focus on how custodial settings comply with the human rights of children and young
people, and the measures that the ACT has taken to improve human rights and health approaches to youth justice.
The submission will address the following terms of reference:
a) The outcomes and impacts of young people in custodial settings who use AOD, and the importance of
prioritising their health;
b) The over-representation of young Aboriginal and Torres Strait Islander people in prison, and how this
intersects with AOD use and treatment;
c) andd) The degree of compliance and the international obligations of Australian custodial settings to provide
health-based approaches, including to young people who use AOD; and
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e) The need to raise the minimum age of criminal responsibility such that appropriate therapeutic approaches
may be taken for young people with diverse and complex health issues, such as AOD use and diagnosis of
FASD, when interacting with the legal system or youth justice system.

ATODA appreciates the opportunity to provide a submission into this Inquiry and we welcome the opportunity to
provide any additional information that may be required.

Yours sincerely,

Anita Mills
Chief Executive Officer
Alcohol Tobacco and Other Drug Association ACT (ATODA)

Page 2 of 6



'ATODA

Alcohol Tobacco & Other Drug
Association ACT

a) the outcomes and impacts of youth incarceration in jurisdictions across Australia;

The incarceration of young people and children can have a profound and lifelong impact on individuals’ lives.t3
Alcohol and other drug (AOD) use is common in young people interacting with the legal and justice systems, however,
it presents a unique problem with its own social determinants and health approaches. For instance, 1 in 3 young
people under youth justice supervision nationally received an AOD treatment service, and young people that
received AOD treatment were 30 times as likely than their counterparts to be under youth justice supervision.* It is
clear that AOD use can have a strong correlation with young peoples’ interactions with the justice system and thus
policy measures to improve youth incarceration outcomes should necessarily include improvements to AOD
therapeutic responses.

Young people who use AOD and are in custody may not have access to the full range of AOD treatment services. As
such, to prevent and treat AOD use and health harms, young people should be provided with equitable access to all
AOD treatment services. Sentencing should also appropriately consider therapeutic approaches that can be taken for
young people using AOD. It is important to consider AOD use as a health issue, rather than a criminal one, as it is
well-established that punishment alone is not an effective deterrent of recidivism.> Moreover, young people are
known for engaging in more experimental and risk-taking behaviours, so it is important to take an approach that
teaches and guides young people, rather than pressing further charges or punishing them further.? ATODA
emphasises that a health-based approach to AOD use is necessary to reduce high rates of recidivism and population-
level AOD harms.®

b) the over-incarceration of Aboriginal and Torres Strait Islander children;

Aboriginal and Torres Strait Islander children are disproportionately over-represented in custodial settings
(representing 63 percent of young people in national custodial settings).” In the ACT, 27 percent of children in the
Bimberi Detention Centre are Aboriginal and Torres Strait Islander.® Nationally, young Aboriginal and Torres Strait
Islander peoples are also 14 times more likely than non-Aboriginal and Torres Strait Islander people to receive both
youth justice supervision and AOD treatment services.* ATODA recommends that any approaches or initiatives that
are developed are led by Aboriginal and Torres Strait Islander communities and community-controlled organisations,
to reduce over-incarceration and AOD related harms, to ensure young Aboriginal and Torres Strait Islander peoples
have access to the most effective, culturally-appropriate, and place-based solutions.

c) and d) The degree of compliance in detention centres with the human rights of young people in detention; and
the Commonwealth’s international obligations to youth justice

As outlined by the Optional Protocol to the Convention against Torture and other cruel, inhuman, or degrading
treatment or punishment (OPCAT), young people in custodial settings have human rights to fair treatment such that
harm can be prevented.>'° To prevent and reduce harm as much as possible, young people in custodial settings have
a right to equitable access to healthcare and therapeutic responses to their AOD use.

Under the Commonwealth obligations to the OPCAT, Australian custodial settings are required to protect young
peoples’ human right to have access to appropriate healthcare. To ensure compliance of custodial settings across
Australia, it is necessary to ensure that young people in custodial settings have equitable access to AOD treatment
services as they would in the community, including rehabilitation programs, AOD assessments and brief
interventions, and AOD counselling. It is imperative that custodial settings adopt a health-focused approach to AOD
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use by facilitating access to AOD treatment options®—for instance, as provided at the ACT Bimberi Youth Justice
Centre.> 2 Improving publicly available reporting will assist with monitoring the degree of compliance in the ACT
and nationally. Adopting a health based approach and providing equitable access to treatment of AOD use has the
potential to prevent future interactions with the justice and legal systems.> ATODA recommends that there is
equitable access to the full range of AOD treatment services, and that a health-based approach is adopted to ensure
compliance with human rights for young people who are in custodial settings.

Furthermore, young people are often exposed to complex and co-occurring life events, which is perpetuated for
young people who use AOD. Due to the complex and co-occurring life events that are experienced by young people
who use AOD,*3 there needs to be equitable access to mental health services and referrals into health and
community services following release from custodial settings, such as legal, financial, housing, and family support
services. Additionally, evidence indicates that social networks and support are key factors to preventing harm and
increasing wellbeing in young people who have used drugs, particularly in adolescence.* Rights to education, family
visits and support networks should be adequately ensured due to the frequent co-occurrence of AOD use and mental
health concerns and because connection to social networks lead to more positive treatment outcomes.'* > ATODA
recommends that to ensure compliance with human rights in custodial settings and to meet the obligations under
the OPCAT, the Commonwealth should ensure adequate and equitable access to all support services, including allied
health services, for young people who have used AOD.®

ATODA supports the recommendations outlined in the Australian Human Rights Commission’s report on ‘Help way
earlier!’: How Australia can transform child justice to improve safety and wellbeing to prioritise national reform and
to implement evidence-based actions for reform of child justice systems.”

e) the benefits and need for enforceable national minimum standards for youth;

Enforceable national minimum standards for youth incarcerations and the justice system would ensure the safety and
wellbeing of young people in custodial centres across Australia. Ensuring access to services that optimise health and
wellbeing should certainly be a priority for national minimum standards to address various existing health issues of
young people in custodial settings.’® National standards as per the Australasian Youth Justice Administrators (AYJA)
outline aspirational standards of practice for youth justice services in Australia,'® where the purpose is to cease or
reduce interactions with the legal system and custodial settings. In consideration of this, ATODA recommends that
young people and their families have access to appropriate services and supports tailored to individual needs.

Many young people in custodial settings experience diverse health issues. For instance, an assessment completed in
Western Australia found that 89 percent of children surveyed in a youth custodial setting had a severe
neurodevelopmental impairment, including Foetal Alcohol Spectrum Disorder (FASD), ADHD, anxiety, depression,
trauma, and learning difficulties.> ¥ Systemic factors associated with criminalisation in Australia include an absence
of therapeutic supports, unstable and unsafe residential care placements, lack of trauma-informed responses from
police, and inappropriate use of custodial settings as an alternate placement.?’ The factors listed above can have
impacts on young people on bail, such that they are not able to fully understand and adhere to bail conditions, and
thus must return to custodial settings. This highlights a need for improved education, screening and access to
healthcare for young people entering custodial settings and flexibility in bail conditions, rather than rigid and punitive
approaches to behaviour. !
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The ACT’s approach to raise the minimum age of criminal responsibility has set the standard for other jurisdictions
around Australia. Its implementation from 1 July 2025 is a welcome and necessary change as justice approaches,
interactions with the justice system, and rehabilitation should suit the specific needs of children. The evidence-base
to date demonstrates that the age of 14 is the minimum age at which children can reasonably be held criminally
responsible due to their developmental and neurological age.> As AOD use is common in young people entering
custodial settings, it is worth acknowledging the many risk factors specific to drug use and offending, which include
common experiences of violent and emotional abuse, being left alone by guardians, not living with parents, family
members using substances as they grew up, and early exit from education.? Any enforceable national minimum
standards should seek to address these social determinants of health and justice. ATODA supports raising the
minimum age of criminal responsibility in all states and territories to accompany any enforceable minimum standards
for youth justice. This benchmark should be accompanied by the provision of programs that divert young people to
developmentally appropriate services that take a therapeutic approach to their wellbeing.

The ACT example

National requirements for diversion of young people from the legal system could be modelled on measures such as
the ACT Therapeutic Support Panel for Children and Young People.?! Due to the complex needs of young people
interacting with legal system, this panel has been established with expertise in social work, psychology, education,
disability and criminology, and includes three Aboriginal and Torres Strait Islander members. The support panel is an
innovative multi-disciplinary approach,?* where the long-term rehabilitation of a young person’s wellbeing and health
is prioritised above an ineffective, punitive approach.

The ACT Government recognises that early childhood offers a crucial ‘window of opportunity’ for investment and
intervention to prevent or reduce adverse outcomes, and where adolescence presents a vital period for biological
and psychosocial changes and development. Notably, FASD is of particular concern due to its difficult diagnosis and
limited treatment services in Australia. Children with this condition are therefore less likely to receive recognition or
support, and thus more likely to experience challenges such as learning difficulties, mental health conditions, and
AOD use.?? Furthermore, to improve outcomes for young people who use AOD, providing rehabilitative and
therapeutic incarceration models that focus on AOD treatment have found to result in recidivism rates to as low as 2
percent.®> Further development towards the diversion of young people from the criminal justice system should
consider how other health conditions such as FASD, intersectional life experiences, AOD use, and offending can
better be addressed through this support panel. Future national minimum standards should ensure the provision of a
therapeutic support panel such that young people with diverse and complex health needs can be diverted away from
custodial settings as much as possible.

ATODA recommends that national minimum standards for the youth justice system should consider the intersectional

and social determinants that have led a child to offending and towards AOD use, and utilise holistic, person-centred,
and health-based approaches as much as possible.
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